IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAULA PI NKETT and : CViL ACTI ON
THOVAS PI NKETT :

V.
AMERI CAN Al RLI NES, | NC. ; NO 99-487

MEMORANDUM

WALDMAN, J. February 25, 1999

This is a personal injury action. Plaintiffs allege
that as a result of defendant’s negligence Ms. Pinkett sustained
various injuries when she fell on an icy wal kway while boarding a
flight at O Hare Airport in Chicago on January 12, 1997. They
allege that as a result of this accident M. Pinkett has suffered
a loss of consortiumand was required to expend funds for his
wife's nedical care

Plaintiffs are citizens of New Jersey. Defendant is a
corporate citizen of Delaware and Texas. This action was filed
on Decenber 15, 1998 in the Court of Conmon Pl eas of Phil adel phia
and renmoved by defendant to this court on January 29, 1999
pursuant to 28 U.S.C. § 1441(a). Presently before the court is
plaintiffs’ nmotion to remand the case on the ground that renova
was untinmely. The notion was filed within thirty days of the
filing of the notice of renoval as required by 28 U S. C
§ 1447(c).

In its notice of renoval, defendant asserts that it

"was not served with a copy of the Conplaint until January 27,



1999." Defendant al so asserts that the "Notice of Renoval has
been filed within thirty (30) days upon receipt by American
Airlines of information setting forth a claimfor relief upon
which the action is based" as required by 28 U S.C. § 1446(b).
This assertion, however, is contradicted by defendant’s adm ssion
inits response to the notion for remand that defendant received
a copy of plaintiffs’ conplaint on or just after Decenber 16,
1998. In a letter of Decenber 16, 1998 to defendant’s cl ains
adj uster assigned to the matter, plaintiffs’ counsel nade clear
that the conplaint had been filed the previous day and provided
the court, court term caption and civil action nunber.

A copy of the conpl aint was handed by plaintiffs’
process server on Decenber 17, 1998 to Elizabeth Carter, a sales
representative at defendant’s office in Phil adel phi a.

A notice of renoval "shall be filed within thirty days
after receipt by the defendant, through service or otherw se, of
a copy of the initial pleading setting forth the claimfor relief
upon whi ch such action or proceeding is based." See 28 U S.C
8§ 1446(b). Defendant argues that Ms. Carter was not authorized
to accept service of process and thus the thirty day renoval
period did not begin until service was effected on January 27,
1999.

A def endant, however, nust file a notice of renoval

within thirty days of "receipt” of a copy of the initial



pl eadi ng. The plain | anguage of 8 1446(b) enconpasses recei pt
by neans other than service of process. |If not, the words "or
ot herwi se" woul d be neani ngl ess.

A growing majority of the district courts and all of
the Grcuit Courts which have considered the issue have held that
"receipt" of the initial pleading is not restricted to delivery
in a manner that would constitute effective service of process.

See M chetti Pipe Stringing, Inc., Miurphy Bros., Inc., 125 F. 3d

1396, 1398 (11th G r. 1997); Reece v. WAl-Mart Stores, 98 F. 3d

839, 841 (5th CGr. 1996); Roe v. O Donohue, 38 F.3d 298, 303 (7th

Cr. 1994); Tech Hills Il Assocs. v. Phoenix Hone Life Mitua

Ins. Co., 5 F.3d 963, 968 (6th G r. 1993); Rosenthal v. Life

Fitness Co., 977 F. Supp. 597, 598-99 (E.D.N. Y. 1997); lbrahimyv.

1417 N Street Assoc., 950 F. Supp. 406, 407 (D.D.C. 1997); Wi ner

v. Gty of Johnstown, 931 F. Supp. 985, 989 (N.D.N. Y. 1996);

Mernel stein v. Maki, 830 F. Supp. 180, 182 (S.D.N. Y. 1993)

(receipt by mail of initial pleading by receptionist triggers
renmoval period although she is not officer, managi ng agent or

person authorized to accept service); Pillin's Place, Inc. v.

Bank One, Akron, N. A, 771 F. Supp. 205, 208 (N.D. GChio 1991)

(delivery of initial pleading in manner objectively calculated to
give fair notice of suit to defendant triggers renoval period);

Maglio v. F.W Wolworth Co., 542 F. Supp. 39, 41 (E.D. Pa. 1982)

(receipt by mail of initial pleading by a responsible enpl oyee



triggers renoval period).

Def endant relies on Kelly v. Dolgen, 972 F. Supp. 1470

(MD. Ga. 1997), &oodyear Tire & Rubber Co. v. Fuji Photo Film

Co., Ltd., 645 F. Supp. 37 (S.D. Fla. 1996) and Love v. State

Farmlns. Co., 542 F. Supp. 65 (N.D. Ga. 1982) for the

proposition that proper service of process is required to trigger

the thirty day renoval period. These cases ignore the plain

| anguage of § 1446(b) and have been overrul ed. See Beal Bank

S.SB. _v. AP, L.L.C, 982 F. Supp. 1469, 1471 (N.D. Ga. 1997)

(Mchetti Pipe directly overruled all Eleventh Grcuit district

courts which had adopted "proper service rule").

Sone of the courts which have rejected the "proper
service" interpretation have neverthel ess noted the possibility
of a "courtesy copy trap” in which a plaintiff's attorney nmails a
copy of an unfiled conplaint to a defendant and then waits nore
than thirty days to file it in an attenpt to render tinely

removal inpossible. See e.g., Mchetti Pipe, 125 F.3d at 1399.

| f 8§ 1446(b) is read and applied literally, the court does not
percei ve such a problem A docunent is not an "initial pleading"
if it has not been filed. A "pleading" is a docunent which has
been filed. See Fed. R Cv. P. 7(a); Black's Law Dictionary
1152 (6th ed. 1990) (pleadings are "fornmal allegations of the
parties to a lawsuit"). An action is not "based" on an unfiled

draft of a conplaint. There is no "action or proceeding" unless



and until one is initiated by the filing of a proper pleading
with a court. In any event, there has been no such abuse in this
case.
At least in a case such as this where a defendant

acknow edges that it received a copy of plaintiffs previously
filed conplaint sent to a responsi ble enployee with the court
name, caption, civil action nunber and date of filing, such
receipt triggers the renoval period. Thus, it is the actual
recei pt by defendant at its headquarters and not the handi ng of
the conplaint to its sales representative in Philadel phia that
triggered the thirty day renoval period. As such, whether or not
service on Ms. Carter was proper is inmaterial.

Accordingly, plaintiffs’ notion will be granted. an

appropriate order will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAULA PI NKETT and : CViL ACTI ON
THOVAS PI NKETT :

V.
AMERI CAN Al RLI NES, | NC. NO. 99-487
ORDER
AND NOW this day of February, 1999, upon

consideration of plaintiffs’ Mtion for Remand (Doc. #2) and
def endant’ s response thereto, consistent with the acconpanying

menorandum | T |'S HEREBY ORDERED that said Mdtion is GRANTED and,
pursuant to 28 U.S.C. 8§ 1447(c), the above action is REMANDED to

the Court of Common Pl eas of Phil adel phi a.

BY THE COURT:

JAY C. VWALDMAN, J.



